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No. 94-2011
STATE OF W SCONSI N : | N SUPREME COURT
STEVEN BURNETT, FILED

PLAI NTI FF- APPELLANT- PETI TI ONER, JAN 24. 1997

V.

Marilyn L. Graves
Clerk of Supreme Court

CLAUDE HILL, d/b/a SPORTSMAN S LOUNGE, AND Madison, W1
ABC | NSURANCE COWPANY, a fictitious
I nsurance conpany,

DEFENDANTS- RESPONDENTS.

REVI EW of a decision of the Court of Appeals. Reversed and

remanded with directions to vacate the order of dism ssal.

11 JANINE P. CGESKE, J. Plaintiff Steven Burnett
("Burnett"), seeks review of a published decision of the court of
appeals affirmng an order of the circuit court for M| waukee
County, WIliam J. Haese, judge. The order dism ssed Burnett's
cause of action for Jlack of personal jurisdiction over the
Def endant, Claude Hill, d/b/a Sportsman's Lounge, and ABC
| nsurance Conpany (hereinafter "Hll").* The court of appeals
hel d that Burnett's failure to authenticate the sumons he served
by publication was a fundanental error depriving the circuit
court of personal jurisdiction over HIl. Although Burnett did

not strictly comply wth the statutory service requirenents of

! Burnett v. Hill, 199 Ws. 2d 163, 544 N.W2d 580 (Ct. App.
1996) .
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94-2011
§ 801.02(3)(a)(1993-94),2 we conclude that the defect is not

fundanmental and did not prejudice Hll. We therefore reverse
the decision of the court of appeals, vacate the order of
di sm ssal and remand to the circuit court for further
pr oceedi ngs.
FACTS AND PROCEDURAL HI STORY

12 The procedural facts are not in dispute. Burnett filed
an action for damages for personal injuries arising out of the
al | eged negligence of HIlI. A sumobns and conpl ai nt agai nst Hil
were filed with the M| waukee County Cerk of Courts on Cctober
5, 1993 on behalf of Burnett. Both the summobns and the conpl ai nt
were authenticated with a file stanp and date-stanped.® Service
was attenpted on Hll six times, at both his |ast known residence
and at his place of business, but to no avail. Burnett attenpted
to have H Il personally served on Novenmber 9, 1993, Novenber 14,
1993, Novenber 22, 1993, Novenber 27, 1993, Decenber 2, 1993, and
Decenber 4, 1993. In the course of those unsuccessful service
efforts, Burnett published the sumons for three successive weeks
in The Daily Reporter, a public newspaper of general circul ation,
printed and published daily in the Gty of MIwaukee. The
newspaper published the summons on Novenber 30, 1993, Decenber 7,
1993 and Decenber 14, 1993. The sumons as published i ncluded
the case nunber assigned by the clerk of courts for MIwaukee

County.

2 Al future references are to the 1993-94 vol ume unl ess
ot herw se i ndi cat ed.

Pursuant to Ws. Stat. 8§ 801.09(4), authentication is
acconpl i shed when the clerk of courts places a file stanp that
i ndi cates the case nunber on each copy of the summons and
conpl ai nt.
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94-2011
13 Before or concurrent wth the Novenber 30, 1993

publication of t he first sunmmons under W s. St at .
§ 801.11(1)(c),”* Burnett mailed an unauthenticated copy of the
publication sumons and authenticated copies of the original
sumons and conplaint to HIl's |last known residence address and

busi ness address by certified and first class mmil.” Hill

“* Ws. Stat. 8§ 801.11 provides:

Personal jurisdiction, manner of serving sunmons for.
A court of this state having jurisdiction of the
subj ect matter and grounds for personal jurisdiction as
provi ded in S. 801. 05 may exerci se per sonal
jurisdiction over a defendant by service of a summobns
as follows:

(1) Natural person. Except as provided in sub. (2)
upon a natural person:

(a) By personally serving the summons upon the
def endant either wwthin or wthout
this state.

(b) If wth reasonable diligence the defendant
cannot be served under par. (1), then by |eaving a copy
of the sumons at the defendant’s usual place of abode;

(c) If with reasonable diligence the defendant cannot
be served under par. (a) or (b), service may be nmade by
publication of the sumobns as a class 3 notice, under
ch. 985, and by nailing. If the defendant’s post-
office address is known or can wth reasonable
diligence be ascertained, there shall be mailed to the
defendant, at or imediately prior to the first
publication, a copy of the sumons and a copy of the

conpl ai nt. The mailing may be omtted if the post-
office address cannot be ascertained with reasonable
di li gence.

®> The record before us does not contain an affidavit of mailing
affirmng that these three docunments were mailed to Hill on or
about Novenber 30, 1993. Burnett nakes this assertion in his
brief, Petitioner's brief at 3, and H Il has not disputed the
fact of mailing before any of the courts considering this matter.

See Respondent's brief at 4. Simlarly, the record does not
contain any evidence of HIl's signed receipt of these three
docunents, but Hi Il has not disputed such receipt. In fact,
Hll's counsel attached a copy of the unauthenticated typed
publication summons to his Notice of Mtion and Mdtion to
Dismss, filed on April 26, 1994. Record at 7:11. Thus, we
accept these uncontested factual assertions as true.

3
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acknowl edged the receipt of those docunents by signature on
Decenber 1, 1993. The typed copy of the publication sumons
mailed to Hill did not contain the case nunber assigned by the
clerk of courts.

14 H1l's counsel filed a Notice of Retainer and Answer on
Decenber 7, 1993. In his answer, Hill asserted |ack of persona
jurisdiction as an affirmative defense. Consequently, on Apri
26, 1994, Hill filed a nmotion to dismss the conplaint, pursuant
to Ws. Stat. § 802.06(2), for lack of personal jurisdiction.?®
At the hearing on that notion, the circuit court determ ned that
the manner of service was defective, and thus the court had no
personal jurisdiction over Hll. The circuit court dism ssed the
conplaint, with prejudice, by order for judgnment dated June 23,
1994. Burnett noved for reconsideration of the dismssal order
on July 6, 1994. The court denied that notion. Burnett then
appeal ed from both the judgnent of June 23, 1994 and the order of
July 11, 1994 denying his notion for reconsideration.’

15 The court of appeals affirned the order of the circuit
court on January 9, 1996. 199 Ws. 2d 163, 544 N.W2d 580 (C

App. 1996). The appellate court agreed that the failure to

® There is no indication in the record before us that any

witten or oral discovery was taken by the parties. Nor does it
appear that Burnett filed a witten response to Hill's notion
prior to his counsel's appearance at the May 31, 1994 hearing on
the notion to dism ss.
" Burnett's notice of appeal, filed August 3, 1994, purports to
appeal "fromthe whole of the Judgnents entered on the 31st day
of May, 1994, and July 11, 1994 . . . wherein the Court granted
defendant's Motion to Dismss and dismssed plaintiff's conpl ai nt
agai nst said defendant." However, there is no judgnent or order
in the record before us reflecting the circuit court's denial of
Burnett's notion for reconsideration. The parties have only
provided us with a copy of the July 11, 1994 transcript fromthe
nmotion for reconsideration hearing. Nevertheless, H |l does not
chal l enge Burnett's basis to appeal fromthe judgnent entered on
June 23, 1994, before reconsideration was deni ed.
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aut henticate the summons served by publication was a fundanenta
error that deprived the |ower court of personal jurisdiction over
HIl. 199 Ws. 2d at 171-73. In so ruling, the court of appeals

also relied on the reasoning in Arerican Famly Miut. Ins. Co. v.

Royal Ins. Co. of Anerica, 167 Ws. 2d 524, 481 N W2d 629

(1992), that where there is a failure to conply with Ws. Stat.
8§ 801.02(1), that failure "constitutes a fundanental error which
necessarily precludes personal jurisdiction regardless of the
presence or absence of prejudice.” 199 Ws. 2d at 168-69 (citing
167 Ws. 2d at 534). The court of appeals recognized that

Anerican Famly and other cases cited by the parties dealt only

with personal service of a sumons, but proceeded to apply the
same rule to this instance of service by publication.? e
granted Burnett's petition for review on March 12, 1996.
STANDARD OF REVI EW
16 The question before us is whether the typed publication
summons nust be authenticated before it is mailed along wth

aut henticated copies of the original summons and conplaint, in

8 The court of appeals also relied on Hafern v. Davis, 10 WSs.
443 [*501], 445, [*502-03](1860), which held that where an
affidavit serving as the basis for an order for publication of
summons was defective, the trial court did not have persona
jurisdiction over the defendant. 199 Ws. 2d at 171. In Hafern,
the court determined that certain allegations of fact required by
the code of civil procedure then in effect, were mssing fromthe
affidavit for publication. 10 Ws. at 445 [*502-03]. The
insufficiencies included a failure to state that the defendant
departed fromthe state with intent to defraud his creditors or
to avoid service, or that he ever resided in the state. 1d. The
affidavit also included statenents nmade on information and
belief, contradicting the existing rule requiring the best
evi dence available. 1d. at 446 [*504}. The affidavit was
further flawed for failing to include the nanmes of infornmants.
Id. at 447 [*504].
We do not find the Hafern decision hel pful to our analysis here.
The deci sion predates the fundanmental /technical error analysis
i nvoked by the Anerican Famly court. Anerican Famly Mit. Ins.
Co. v. Royal Ins. Co. of Anerica, 167 Ws. 2d 524, 481 N.W2d 629
(1992).
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order to confer personal jurisdiction on the circuit court.
Determ ning what constitutes service by publication under Ws.

Stat. 8§ 801.11 involves statutory interpretation. See Gaddis v.

LaCrosse Products, Inc., 198 Ws. 2d 396, 401, 542 N W2d 454

(1996) (determning the required contents of a summobns under Ws.
St at. § 809.09(3) i nvol ves statutory interpretation).
Determ ning what constitutes "authentication" under Ws. Stat.

8§ 801.02 also involves statutory interpretation. American Famly,

167 Ws.2d at 529. These are questions of law that we review
i ndependently of the |lower courts. Gaddis, 198 Ws. 2d at 401.
When we interpret a statute, we first |l ook to the | anguage of the

statute itself. Kellner v. Christian, 197 Ws.2d 183, 190, 539

N.W2d 685 (1995). |If the neaning of a statute is clear, we wl|
not | ook outside the statute to ascertain its meaning. Id.

Instead, we will sinply apply the plain nmeaning of the statute to
the facts before us. Id. The conplainant has the burden to
prove that there was no defect in the sunmons, or if there was a
defect, that it was technical and not fundamental, and did not

prejudi ce the defendant. Anerican Famly, 167 Ws. 2d at 533.

17 Qur statutes provide that if a conplainant is unable to
achi eve personal service of a sumobns on a defendant after

reasonabl e diligence, service by publication is permtted.®

° Ws. Stat. § 801.02 provides:

Commencenent of an action. (1) A civil action in which
a personal judgnent is sought is commenced as to any
def endant when a summons and a conplaint namng the
person as defendant are filed with the court, provided
service of an authenticated copy of the summons and of
the conplaint is nade upon the defendant under this
chapter within 60 days after filing.
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There is no assertion here that Burnett did not properly file and
aut henticate the original sumons and conpl aint, pursuant to Ws.
Stat. 8§ 801.02(1)and 801.02(3). Nor is there any dispute that
Burnett nmade several attenpts to personally serve defendant Hil
with the authenticated summons and conplaint, pursuant to those
sane statutory provisions. The issue here is whether, once
Burnett deened that his efforts at personal service were
unavailing, he effectively served H |l by successfully mailing an
unaut henti cated publication summons together wth authenticated
copi es of t he ori gi nal sunmmons and conpl ai nt.
Sections 801.02(3)(a) and 801.11(1)(c), W' s. Stats., govern
servi ce of summonses by publication.
ARGUMENTS OF THE PARTI ES

18 Burnett argues that the court of appeals' decision
shoul d be reversed for two reasons. First, he contends that Ws.
Stat. 88 801.02(3)(a) and 801.11(1)(c) do not require that the
publication summobns be nmailed. Rat her, Burnett reads the
statutes to require only that the original authenticated summons

and conpl ai nt be mail ed.

(3) The original summons and conplaint shall be filed
t oget her. The authenticated copies shall be served
t oget her except:

(a) In actions in which a personal judgnent is sought,
if the summons is served by publication, only the
summons need be published, but a copy of the conplaint
shall be mailed with a copy of the sumons as required
by s. 801.11, and;.

(4) No service shall be nmade under sub. (3) until the
action has been commenced in accordance with sub. (1)
or (2).
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19 Secondly, Burnett argues that if the legislature had
requi red that an authenticated copy of the publication sumons be
mai l ed to respondent in addition to mailing authenticated copies
of the sumons and conplaint, the statute would clearly state as
much. Burnett asserts that Ws. Stat. 8§ 801.09(4) does not
require authentication by the clerk of court when a conplai nant
prepares to undertake service by publication.®

10 Hill responds to Burnett's argunent by relying on

American Famly. Hill asserts that a failure to authenticate the

publication sumons is a fundanental defect which deprives the
circuit court of personal jurisdiction. First, Hill contends
that it follows from Ws. Stat. 8§ 801.02(3)(a) and Ws. Stat.
8§ 801.09 that the publication sumobns nust be authenticated.

Hill reasons that because Ws. Stat. 8§ 801.09 nemkes no
di stinction between the manner of service and the need for
aut hentication, the requirenent for authentication of the summons
applies to whichever manner of service is ultimately used. Hil

also relies on a court of appeals decision, Studelska v.

Avercanp, which ruled that if a person is served wth an
unaut henti cated copy of the summobns, that service was i nproper
178 W's. 2d 457, 464-465, 504 N.W2d 125 (Ct. App. 1993).

111 We agree with Hll that the plain |anguage of Ws.
Stat. § 801.02(3)(a) requires that a publication sunmons be

aut henticated before publication and mailing. |In addition, Ws.

0 Ws. Stat. § 801.09(4) provides:
Summons, contents of. There may be as many aut henticated
copi es of the summons and conplaint issued to the plaintiff
or counsel as are needed for the purpose of effecting
service on the defendant. Authentication shall be
acconplished by the clerk's placing a filing stanp
i ndi cating the case nunber on each copy of the summons and
the conpl ai nt.

8
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Stat. 8§ 801.11(1)(c) requires that "service nay be nade by
publication of the sumobns as a class 3 notice, under ch. 985
and by mailing. |[|f the defendant's post office address is known,

there shall be nailed to the defendant, at or inmmediately
prior to the first publication, a copy of the summobns and a copy
of the conplaint.” As wth Ws. Stat. 8§ 801.02(3)(a), we
interpret the plain neaning of that provision to require that the
publication sumons published and mailed to the defendant be
aut henti cat ed.

112 We further agree with Hll, and Burnett virtually
concedes, that Burnett did not conply with the authentication
requirenent. His failure to authenticate the publication summons
constituted a defect in service. Qur task then beconmes one of
determ ning whether the defect is a "fundanental error"” that
deprives the circuit court of personal jurisdiction over the
defendant, or if the defect is nerely a "technical error."
Whet her a defect is fundanental or technical is a question of |aw
that we review w thout deference to the |lower courts. Dungan v.

County of Pierce, 170 Ws.2d 89, 93, 486 NW2d 77 (C. App.

1992) (citing Anerican Famly, 167 Ws.2d at 529). If the error

is nerely technical, we look to see whether the conplai nant has
established that the defendant was not prejudiced by such error.
Gaddis, 198 Ws. 2d at 401-02.
FUNDAMENTAL ERROR
113 We considered the nature of defects in the form and

service of sumons and conplaints in Anrerican Famly, 167 Ws. 2d

at 532-33. There we discerned two series of cases analyzing
whet her such defects are fatal to personal jurisdiction. One

line of cases stressed strict statutory conpliance and the other
9
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made room for non-prejudicial technical errors. ld. at 530.

After review ng those cases, we were unable to reconcile the two
anal ytical approaches, but wultimtely favored the logic of
di stingui shing between "fundanental" and "technical"” errors. |Id.

at 533.

14 In Anrerican Famly, we said that "fundanmental errors”

are those where there is a failure to neet the burden set out in
Ws. Stat. 8§ 801.02(1). Id. at 533. In other words, it is a
fundanmental error when the conplainant fails to file a summons
and conpl aint nam ng the defendant, when the copy served upon the
defendant is not authenticated, or when the service of the
aut henticated copy of the summobns and conplaint is not nade

wthin 60 days after filing. Id. at 533-34; see also DNR v.

Wal worth County Bd. of Adjustnent, 170 Ws. 2d 406, 417-18, 489

N.W2d 631 (C. App. 1992). Further, we held that conpliance
wth the statute, and not "substantial conpliance,” is the proper

test. Anerican Famly at 534. Thus we concluded there that the

conpl ainant had squarely failed to neet its burden under Ws.
Stat. 8§ 801.02(1) when it failed to give the clerk of courts the
opportunity to authenticate a photocopy of the authenticated
summons and conplaint. 1d. at 535.

115 dCting to Arerican Famly, the court of appeals later

agreed that failing to personally serve a defendant with an
aut henticated copy of the summobns was a "fundanental error.”

St udel ska v. Avercanp, 178 Ws. 2d 457, 460, 465, 504 N.W2d 125

(C. App. 1993). However, whether service of an unauthenticated
sutmmons was a fundanental error was not the question before the
St udel ska court, because the plaintiffs there had conceded

fundanmental error. 1d. at 460. Rather, the question was whet her
10
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such an error can be waived if not properly raised by defendant
in a notion or pleading. 1d. Thus, Studel ska does not assist in
our analysis of whether the all eged defect here was fundanental.
116 Wien interpreting a statute prescribing the manner of
service, we keep in mnd the purpose of the statute and the type

of action to which the statute rel ates. Big Valley Farnms, Inc

v. Public Service Corp., 66 Ws. 2d 620, 623, 225 N W2d 488

(1975). The purpose of a sumons is to provide notice to the
defendant (s) and to confer personal jurisdiction on the circuit

court. Anerican Famly, 167 Ws. 2d at 530. The purpose of

authentication is to provide assurance to those served with the
sumons that the copies served are true copies of docunents filed
with the court, and to provide a case nunber for future
proceedings in the matter. Id. In other words, when a defendant
is served with a sumons, the authentication on the face of the
sumons indicates that the summons is backed up by a conplaint
duly filed with the clerk of court.

117 The defective service in American Fam |y arose when a

def endant i nsurance conpany personally served another defendant
i nsurance conpany wth unauthenticated photocopies of the
plaintiff's authenticated summons and conpl ai nt and the insurance
defendant's cross-claim In all, the defendant in the cross-
claimreceived three unauthenticated copies of pleadings, and no
aut henticated copies of either the sumons, conplaint or cross-

claim 167 Ws. 2d at 527-28. We held in Anerican Famly that

the error was fundanental because the nmanner of service did not
conply with the clear requirenents of Ws. Stat. 8§ 801.02(1).
118 However, at |east one appellate court has said that

strict conpliance with the statutory form of the summons is not
11
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required, at |east when the statute does not specify the form of
t he summons when the action is conmmenced by a pro se litigant.

Dungan, 170 Ws. 2d at 97. Further, the court of appeals has
also said that if the sumons clearly inforns the defendant that
it is intended for himor her and that it requires an answer to
the conplaint, the notice requirement is satisfied. Bul ik v.

Arrow Realty, Inc. of Racine, 148 Ws. 2d 441, 444, 434 N W2d

853 (Ct. App. 1988).
119 More recently we have said that a sumons is a form
docunent which sinply gives notice to the defendant that an

action has been commenced against himor her. Gaddis v. LaCrosse

Products, Inc. 198 Ws. 2d 396, 405. There we reviewed the

| egi sl ative history of Ws. Stat. 8§ 801.09(3) and concl uded that
the purpose of a summons does not go beyond nmere notice. 1d. at
406.

20 In Gaddis, we considered whether an unsigned summons, ™
acconpanied by a signed conplaint, constituted a fundanental
defect depriving the circuit court of personal jurisdiction over
t he def endant. Id. at 399. We considered the purpose of the
signature requirenent of Ws. Stat. § 802.05, and deened that
such purpose was fulfilled where a signed conplaint was served
along with the summons. |d. at 405. Thus, we concluded that the
defect was nerely technical, and accepted the defendant conpany's
concession that it was not prejudiced by receipt of an unsigned
summons. W therefore reversed the order of dismssal. 1d. at

408.

1 There was no dispute in Gaddis as to the manner of service.

Because the summons and conplaint were served together, Gaddis v.
LaCrosse Products, Inc., 198 Ws. 2d 396, 399, 542 N.W2d 454
(1996), we can assune that service there was ot her than by
publ i cati on.

12



94-2011

21 The court of appeals decision in this case was filed
ten days before we rendered our decision in Gaddis. W concl ude
that the analysis in Gaddis, focusing as it does on the purpose
of the statute, infornms our decision here. Thus, we concl ude that
Burnett's mailing of an unauthenticated copy of the publication
summons along with authenticated copies of the original summons
and conplaint, although not in strict conpliance, fulfilled the
purpose of Ws. Stat. 88 801.02(3)(a) and 801.11(1)(c). Such
service was not a fundamental error

22 Because the defect here is only a technical error, we

consi der whether Burnett has established a |ack of prejudice to

Hill.
PREJUDI CE
123 As a prelimnary matter, H |l argues that an additional
basis exists for affirmng the order of dismssal. He contends

that Burnett failed to neet his burden of proof under Anerican

Fam |y to establish that H Il was not prejudiced by the techni cal
defect. Hill first asserts that Burnett's failure to respond in
witing to Hill's nmotion to dismss constituted a waiver of

Burnett's right to respond to that notion under the Local Rule
364. 12 Second, Hill ~contends that because Burnett nmade no
showi ng of lack of prejudice at either the May 31, 1994 hearing
on the nmotion to dismss, or at the July 11, 1994 notion for
reconsi deration, such failure to neet a burden of proof is, by

default, prejudicial to Hll.

2 Local Rule 364 of the Rules for the First Judicial District,
State of Wsconsin (Nov. 11, 1996), states in pertinent part:
364. SUWMMARY JUDGVENT AND DI SM SSAL MOTI ONS
(b) A respondent shall have 15 days fromthe recei pt of the
nmovant's notion within which to serve and file an opposing
brief or supporting docunents.
13
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124 We disagree. Nowhere does Local Rule 364 address

wai ver of a right to respond if the non-novant does not file a
witten response to the notion. Nor do our statutes command t hat
a right of response is waived if the non-novant responds in
person before the court, but submts no witten response prior to
the hearing. See Ws. Stat. 88 802.06(4), 801.08(1). H Il does
not assert that Burnett failed to respond at all to his notion
for dismssal, as Burnett's counsel appeared at the May 31, 1994
notion hearing and argued to the court that the manner of service
here conferred personal jurisdiction on the circuit court.
Burnett's conduct did not constitute a waiver of his right to
respond to HlIl's notion.

125 We nust decide whether Burnett has sufficiently
established a |ack of prejudice to HlIl. In determ ning whether
a technical error has prejudiced a defendant, we bear in mnd the
| egislature's instruction that we disregard a defect which does
not affect the substantial rights of the party asserting error.

Ws. Stat. § 805.18.° See also Gaddis, 198 Ws. 2d at 407. W

have declined to find prejudice in a case factually simlar to

the case now before us. Schlunmpf v. Yellick, 94 Ws. 2d 504, 288

N.W2d 834 (1980). There, the original sumobns and conpl aint
were stanped with one file nunber, but the anmended summons and
conplaint had a different case nunber typed on them Sonme
msfiling at the clerk of courts office resulted, but the error
was | ater corrected by the circuit court. 94 Ws.2d at 510. W

ruled that the msfiling did not prejudice the defendants because

13 Ws. Stat. § 805.18(1) provides:
The court shall, in every stage of an action, disregard any
error or defect in the pleadings or proceedi ngs which shal
not affect the substantial rights of the adverse party.
14
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they had acquired all of the information necessary to tinely
respond to the conplaint. Id. Thus we held that the wong
filing nunber on the anended summons and conplaint did not
operate to preclude commencenent of the action. 1d. at 511

26 1n an early case involving service by publication, this
court ruled that the receipt of a sumons and conplaint by mail
to a non-resident defendant constituted service for the purpose

of determning when the suit had comenced. D edrichs v.

Stronach, 9 Ws. 500 [*548], 501 [*549] (1859). There, the
plaintiff had attenpted service by publication. The order of
publication of sumons had been nade and publication had
comenced, but had not been conpleted at the tinme the defendant
received the pleadings in the mil. VWiile not applying a
prejudi ce analysis per se, the court concluded that because the
def endant appeared in the suit after receipt of the sumons and
conplaint in the mail, and before the tinme for publication had
| apsed, service was deenmed effective at the tinme of receipt. 1d.

27 In neither the D edrichs nor the Schl unpf case were the

substantial rights of the defendant affected by the technical

error in service. Nor is a substantial right of H Il affected by
the technical failure of Burnett to serve HIlI wth an
aut henticated publication sumons. By virtue of receiving the

aut henticated copies of the summons and conplaint and the

unaut henticated copy of the publication sumons sinultaneously,

H Il acquired all of the information necessary for himto tinely
respond to Burnett's conplaint. HIl's attorney appeared in the
suit after his receipt of the summons and conplaint by mail, and

bef ore publication ceased.

15
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128 In this case, we hold that, as a matter of law, H Il
was not prejudiced by Burnett's unsuccessful attenpt under Ws.
Stat. 88 801.02(3)(a) and 801.11(1)(c). Burnett mailed to Hill
aut henticated copies of the sumons and conplaint at the sane
time he miled an wunauthenticated copy of the publication
summons. The summons actually published in the newspaper bore
t he case nunber. Thus, three of the four docunents served on
H Il contained the case nunber designated by the clerk of court
for M| waukee County. Each of the four docunents informed him
that Burnett had filed an action against him and that a response
was required of Hill.

129 While we hold here that Burnett's actions did not
technically comply wth Ws. St at . 88§ 801.02(3)(a) and
801.11(1)(c), we take this opportunity to continue to urge
attorneys practicing in Wsconsin to follow the statutorily
prescribed procedures for service of a sumons and conplaint. W

warned in Howard v. Preston, 30 Ws. 2d 663, 669, 142 N.wW2d 178,

182 (1965), that "[s]lipshod and haphazard attenpts to serve are
not sufficient.” Burnett's manner of service here, while not
good practice, fulfilled the purpose of notice and was sufficient
to confer personal jurisdiction on the circuit court.

By the Court.3%The decision of the court of appeals is
reversed and the cause remanded with directions to vacate the

order of dism ssal.
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